FMC WM NG GORP.
| BLA 97-313 Deci ded Decenber 17, 1998

Appeal fromthat part of a decision of the Wonming Sate D rector,
Bureau of Land Managenent, denying a request by FMC Womng Qorporation for
aroyalty rate reduction for soda ash produced fromtailings used in a
tertiary mning process. WHE21612, VW\053867.

Rever sed and renmanded.

1 Mneral Leasing Act: Royalties--Sodi umlLeases and
Permts: General | y--Sodi umLeases and Pernmts:
Royal ti es

The discretionary authority conferred by 30 US C 8
209 (1994), enabl es BLMto exercise prudent busi ness

j udgnent in considering whether to grant or deny an
application for royalty reduction. Wen BLM has
granted such a reduction "for the purpose of

encouragi ng the greatest ultimate recovery * * * and in
the interest of conservation of natural resources,"” and
it has deened "it is necessary to do so in order to
pronot e devel opnent,” BLMs deternmination to then
rescind a part of that reduction which it had
previously granted wll be reversed on appeal when the
original reduction is anply supported by the facts of
record and Appel | ant has shown that the subsequent
determnation was either arbitrary, capricious, or an
abuse of discretion.

APPEARANCES Marrilyn S Kite, BEsq. And Mchael J. Brennan, Esq., Holland
and Hart, Jackson, Wonming, Lawence H Wl fe, Esqg., Holland and Hart,
Cheyenne, Woning for Appellant; Lowel | Madsen, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Lakewood, ol orado,
for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
FMC Woning Gorporation (FMC or Appel lant) has appeal ed froma Mrch

5, 1997, Decision (1997 Decision) of the Sate Drector, Womng, Bureau of
Land Managenent (BLNV). That Decision partially rescinded a
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royalty rate reduction for production fromcertain mneral resource
recovery operations perforned by FIMG which FMC clains was granted to it in
a Decenber 21, 1994, Decision (1994 Decision). The Appellant clains the
subsequent denial of the reduction in 1997 is arbitrary and caprici ous and
shoul d be reversed. V& agree.

The 1997 Decision of the Sate Drector appeal ed fromdetermned, in
pertinent part:

The royalty rate reduction granted by this office was for,
and continues to be for, the recovery of sodi umval ues attai ned
fromdissol ution of trona that remai ns underground after
conventional mning wthin sections 20 (W\W053867), and 28
(WHED21612). |If sodiumval ues in the injected waste streamare
derived fromdirect mning and processing of section 20 or 28
trona, then that portion of the recovered sodi umval ue does not
qualify for the royalty rate reduction, nor do any other injected
wast e streamsodi umval ues. iy the sodi umval ues recovered
fromsections 20 and 28 qual ify for royalty relief.

Theref ore, sodi umrecovered fromthe underground tailings
di sposal and recovery programshall be allocated and royal ties
det er mined based upon the fol | ow ng:

1. Sxty percent (60 percent) of the sodi um
val ues derived fromthe tailings streamafter
underground tailings disposal, in situ trona
di ssol ution, and recovery wll be attributed to prinary
resource recovery and all ocated to the | eases
conventional |y mned. The finished product wil be
assessed a 6 percent or current |ease royalty rate.

2. Forty percent (40 percent) of the sodi um
val ues derived fromthe tailings streamafter
underground tailings disposal, in situ trona
di ssol ution and recovery wll be attributed to in situ
dissolution of trona. Calculation of royalty for the
insitudissolution of trona wll be determned by
allocating 50 percent of Federal sodi umval ues
recovered fromsections 20 and 28 will have a 3.5
percent royalty rate.

3. Royalties paid to MV shall be deternned
based on the soda ash or other prinary products
produced fromthe 40 percent sodi umval ues derived from
the tailings recovery stream

(1997 Decision at 1-2.)
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Inits Satenent of Reasons (SOR for appeal, Appellant states that it
has been mning trona in Saeetwater Gounty, Woning, since 1949. FMC
currently mnes trona frombed 17, at the 1600 foot |evel, using a
conbi nation of long wall and continuous mning technol ogy. (SRat 1-2.)
The nechani cal mini ng net hodol ogy used by FMC and ot her trona niners
i nvol ves sinking shafts into a trona bed, and extracting the mneral using
aroomand pillar mning nethod. This mning nethod all ons for recovery of
only 40-45 percent of the trona in place in the trona bed because | arge
pillars nust be left to support the great weight of the overburden. (SR
at 2.)

Large quantities of tailings result from processing soda ash from
trona. HFMC and other producers originally used |large surface tailings
i mpoundnents to manage this waste, wth FMC s tailing producti on averagi ng
2mlliontons per year at this facility., (S(Rat 3.) Inthe early
1980's, FMC experinented wth a waste | ake dredgi ng programto det ermne
whet her dredging the salts out of the inpoundnent for reprocessing woul d
provi de an economic neans of producing additional soda ash and nanagi ng the
accumul ation of tailings. 1d. Recognizing the additional production costs
necessary to carry out this environnental |y preferabl e secondary recovery
net hod, BLMgranted FMC a royalty rate reduction in July 1983 for the
production of soda ash fromthe residuumof this waste stream I1d. The
dredgi ng process renai ned a nargi nal operation, both in terns of
environnental and econom c benefits, despite the royalty rate reduction,
and was termnated in 1994. (SRat 4.)

During the sane period, the Womng Departnent of Environnental
Qual ity began pressing soda ash producers to dispose of tailings by
reinjection into worked-out mne cavities rather than in above-ground
i npoundnents. (SCRat 4.) Seeing an opportunity, FMC successfully
devel oped a proprietary technol ogy that woul d al | ow underground di sposal of
tailings wth subsequent recovery of soda ash fromenriched tailings waste
wat er, which woul d be returned to the surface after dissolving the trona
fromthe renaining pillars. 1d. Appellant explains that AMC s proprietary
technology is in use at a newy constructed processing pl ant which permts
secondary recovery of nuch of the sodi umval ue fromthis very contam nat ed
stream at higher cost, but wth a reduction in the environnental i npact
when conpared to surface i npoundnents. (SCRat 5.)

FMC states that it has consistently tried to naximze its recovery of
sodium that secondary recovery has often been a difficult and expensive
effort, and that BLMhas previously recogni zed the expense of that effort.

(SSRat 5.) FMCclains that there can be no doubt that the conpany sought
aroyalty rate reduction for all sodiumval ues utilized in soda ash
production fromthe injection/recovery project, and the correspondence of
record establishes that BLMgranted FMC s request. |d. Appellant clains
that BLMis now attenpting to undo a significant portion of its royalty
relief decision, that this effort is not supported by the record, and that
it iswholly unvarranted. (SCRat 6.) Further, Appellant clains, BLMs
action is arbitrary, capricious, and an abuse of discretion, and nust be
rejected. Id.
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To explain its position, FMC cites the chain of communi cati ons between
FMC and BLM and what Appellant clains to be BLMs own | anguage in granting
wthout qualification the royalty relief sought by Appellant and granted in
the 1994 royalty rate reduction. (SCRat 6.) Appellant states that by
1993, it had determined that underground tailings disposal activity offered
the opportunity, but at significant cost, to recover additional sodi umfrom
both the tailings streamand the pillars | eft when conducting its
underground mning operations. (SRat 7.) Inlight of the uncertainty of
the project and the expense of building and operating the special
processing plant, FMC sought a royalty rate reduction in a January 4, 1993,
submission to BLMin which it stated in pertinent part:

[t]he unique plant processing steps and the uncertainties

invol ved wth tailings disposal nake the proposed project nuch
nore risky than a normal trona processing operation. Because of
this unusual situation, we feel it proper to obtain a royalty
rate reduction on the product resulting fromthi s proposed

proj ect.

(Exhibit Bto SCRat 5.) Accordingly, FMC asked for a royalty rate of

2.5%for the soda ash product (or other prinary products)
produced fromthe total waste mine water stream Thi s includes
production fromthe secondary recovery of trona (or sodi um

val ues) fromthe requested | ands, and for the soda ash product or
other prinmary products produced fromthe waste sodi umsol ution
(which is used as the solvent for residual recovery, and which
nay have originated fromnechanically mned ore) and which is
intinately mxed wth and indi stingui shable fromthe sol ution
mned val ues bei ng recover ed.

1d. at 23.

BLMrequested additional financial infornation on April 14, 1993.
(SSRat 9.) HFMCsubmtted a revised application for a royalty rate
reducti on on Decenber 6, 1993, which again sought royalty relief for all
sodi umval ues recovered fromthe enriched stream See Exhibit Dto SR 1/
The revised application stated the production fromthe project woul d
i ncl ude "production fromsecondary recovery of trona (or sodi umval ues)
fromthe requested | ands, and for the soda ash product or other prinary
product s produced fromthe waste sodiumsolution * * * wvhichis intinately
mxed wth and indi stingui shabl e fromthe sol uti on mned val ues bei ng
recovered.” 1d. at 23.

1/ The Revised Application stated at 4: "we feel it proper to obtain a
royalty reductl on on the product resulting fromthi s proposed project;"” and
at 22 "royalty rate requested is a 50%reduction * * * for the soda ash
(or other prinary products) produced fromthe total waste nine water
stream™
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As evidence of the fact that BLMcl early understood and was acting on
the request for a royalty reduction for the recovery of sodi umfromboth
the tailings and the tertiary recovery of the unmined trona in the mne,
Appel I ant i ncluded, as an attachnent to its SOR a Decenber 1, 1994,

Menor andumfromW Hord Tipton, BLM Assistant Drector of Energy and
Mneral Resources, to the Wonming Sate Orector, in which BLMstated t hat
it approved the Womng SSate Gfice's recommendati on of a rate reduction
for the sodiumproducts sold as a result of the "tertiary recovery process"
pl anned by FMC  See Exhibit Eto SOR As stated in the Ti pton Menorandum

V¢ concur wth your recommendation for approval of a royalty
rate reduction. However, in light of the significant
environnental benefits fromthis project, other simlar trona
royalty rate reductions, and the established guidelines, it is
our recommendation that the royalty be reduced to 3.5 percent for
the Federal share of tertiary resource recovery rather than the 4
percent royalty rate that was proposed by the BLMWoning Sate
Gfice. W& concur wth your recomnmendation to reduce the royalty
for a period of five years fromthe approval date.

V¢ concur wth your recomendations for cal culation of the
Federal share of the gross product sold fromtertiary recovery.
Because the tertiary recovery of sodiummnerals is derived from
commi ngl ed Federal and non-Federal resources, royalty nust be
determned equitably. It is our understanding that the
allocation of sodi umproducts produced fromtertiary recovery of
sodiummneralization wll be calculated in tw parts. Hrst, 60
percent of the sodi umproduct recovered fromtertiary nethods is
anticipated to be fromtailings water. The Federal share
recovered fromthe tailings water wll be determned based on the
previous nonth's proportion of Federal sodiummninerals mned to
total sodiummnerals mned. The renai ning 40 percent of the
sodi umproducts recovered fromtertiary nethods is fromnewy
mned resources. The newy mined resources wll be allocated for
royal ty purposes based on the proportion by area af fected by
underground tailings disposal which wll be 50 percent Federal
and 50 percent non-Federal .

(Exhibit Eto SCRat 2.) In addition, Appellant included in its submssion
to the Board a copy of the Technical Analysis conpleted by BLMprior to

i ssuance of its 1994 Decision. See Attachnent to Exhibit Fto SR

(herei nafter Technical Analysis). In the Technical Analysis, BLMstated
that "FMC has requested a royalty rate reduction on the TA val ues they are
losing in the processing of dry mined trona in addition to the sodi um

val ues recovered fromthe abandoned areas of the mne," and that the
project "wll recover the additional sodi umval ues which are being | ost due
to the inefficiencies of the dredge recovery process.” (Technical Analysis
at 7, 9.)
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Inits 1994 Decision granting FMC the requested relief, BLMaut horized
a reductioninroyalty

for recovery of sodiummneral s that have not been previously
recovered due to adverse engi neering (mning and ore processi ng)
consi derations. Recovery of the resource that was previously
lost is clearly inthe interest of the greatest ultinate
recovery. * * * The royalty reduction is necessary to pronote
devel oprnent of the identified sodi umresources because the
proposed technol ogy wll not provide a conpetitive return on
investnent for the applicant. It is the determnation of this
office that the proposed royalty rate reduction neets all the
statutory requirenents for approval .

(1994 Decision at 1.) Subsequent to the 1994 BLMgrant of the royalty rate
reduction, FMC sought simlar royalty rate reductions fromthe Sate of
Woning and Lhion Pacific, both of which held royalty interests in the | and
mned by FIMC (SCRat 13-14.) |In each case, a copy of the 1994 Deci sion
was attached to the request. (SCRat 14.) In the case of the Sate, the
royal ty reduction request applied only to the sodiumval ues attributed to
that portion of the tailings representing the Sate's mneral interest.

The S ate responded by granting FMC the requested royalty rate reduction
for the sodiumval ues present in the Sate portion of the tailings waste
water streamprior to reinjection. See Exhibit | to SOR (June 2, 1995,
letter fromHD Kenp, Mneral Leasing and Royalty Gonpl i ance, Wonm ng
Sate Land and FarmLoan (fice, to Thomas R (overdal e, P ant Manager, FMC
Womng Gorporation). 2/

The Appel lant states that, in Gctober 1996, BLMfor the first tine
took the position that the royalty relief it had granted applied only to
sodi umval ues recovered fromthe underground works, and that sodi umval ues
inthe injected waste streamattributabl e to nechani cal mning and
processi ng of Federal |eases did not qualify for the reduction. (SR at
15; see Ted Murphy, BLM Qctober 22 Menorandumto Dave A ckard, FMC Woning
Qorporation, Exhibit Jto SOR) This was followed by the 1997 Deci si on,
quoted above. See Exhibit Kto SR

Appel | ant asserts that BLM in the 1997 Decision, seeks to
"“reinterpret” a previously granted royalty rate reduction and that BLMs
action is arbitrary, capricious, and unsupported by any factual basis, and
nust be set aside. (SCRat 17.) FMC enphasizes that the sodi umrecovery
process depends upon recovery of all sodi umval ues present in the enriched
stream and neither conponent is recoverable wthout the other. (SR at
18.) Appellant states that separately, they are nothing nore than waste
products; but together, they becone an expensive, but econonmcally viabl e,
product stream 1d. Appellant clains it woul d nake no sense for BLMto
have carved out one set of those sodiumval ues for differential royalty
treatnent, as the agency now clai ns to have done. Id.

2/ Wion Pacific granted no royalty relief.
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Fnally, FIMCurges that BLMacted properly in BLMs 1994 grant of a
royalty rate reduction for the consolidated sodi umval ues, stating that BLM
regul ations clearly support BLMs 1994 Decision. (SRat 19.) dting 43
CF R 8 3503.2-4(a), Appellant recites that BLMcan reduce the rate of
royal ty when such a reduction woul d encourage the greatest ultinate
recovery of the | eased mneral or when the | ease cannot be successful ly
operated under the existing lease terns. (SR at 20.) FMC argues that
because of the financial risk associated wth this new nethod of recovering
her et of ore unrecoverabl e trona, FMC deened it proper to seek a royalty rate
reduction, and that both the Sate and Vshi ngt on of fi ces of BLMrevi ened
the application and concurred. (SRat 20; citing 43 CF. R § 3503. 2-
4(b)(2).) Appellant states that the regulation at 43 CF. R § 3503.2-4(a)
clearly supports a royal ty reduction in such circunstances. 1d. FMC thus
requests that BLMs subsequent "reinterpretation” of its prior royalty rate
reduction be set aside, and that the agency be directed to apply the
Decenber 21, 1994, royalty rate to sodi umproducts recovered as a result of
the tailings injection program (SR at 21.)

Inits Answer, BLMrejects FMC s argunents and states that the 1997
Decision explains that "the royalty rate reduction granted in 1994 applies
only to sodi umrecovered through the dissolution of trona that renains
under ground after conventional mning wthin sections 20 and 28 * * *."
(Answer at 1.) BLMfurther clains inits Answer that the 1994 Deci sion

hol ds that the royalty rate reduction does not apply to sodi um
present in, and recovered from injected waste streans that are
derived fromthe direct mning and processi hg of trona from
sections 20 and 28, or present in, and recovered from injected
wast e streans derived fromany other |ands.

(Answer at 1-2.)
In naki ng the above argunent, BLMstates that

assumng for the sake of argunent that FMC applied for a royalty
rate reduction for all of the sodiumrecovered as a result of its
reinjection/recovery process, including the sodiumpresent in the
waste solution that is injected in the mned out sodi umbeds, and
assumng further that, prior to the issuance of the Acting Sate
Drector's Decenber 21, 1994, enpl oyees within the BLM
interpreted the AMC application to have nade such a request and
recommended that it be granted, the fact remains that the Acting
Sate Drector's Decenber 21, 1994, decision is based upon the
premse that FIMC had only applied for a royalty rate reduction
for the sodiummneral s recovered fromspecific m ned-out
sections covered by two specific Federal sodi uml eases.

(Answer at 2.)

BLMstates that FIMC s royalty rate reduction application was processed
according to the BLMs "Royalty Rate Reduction Quidelines for the Solid
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Leasable Mnerals." (Answer at 7.) BLMclains that those gui delines
reflect the two alternative threshol d requirenents which nust be net before
the Secretary can exercise the discretionary authority vested in hi mby
section 39 of the Mneral Leasing Act, 30 US C 8§ 209 (1994). That
section requires a finding that a royalty rate reduction (1) "is necessary
to pronote devel opnent,” or (2) that "the | eases cannot be successfully
operated under the terns provided therein." 1d. BLMstates that after
reviewng FMC s royalty rate reduction application, the BLMdetermned t hat
a reduction could be granted, but not as requested in the application.
(Answer at 9.) BlLMclains that the environnental advantages of the project
led BLMto conclude that a royalty rate reduction should be granted to
encour age recovery of the unmned sodium but that a reduced royalty was
warranted only for trona which had been | eft behind (pillars, roof, floor)
during the conventional mning process in sections 20 and 28. (Answer at
10.)

Mbreover, BLMcl ai ns, the gui del i nes under which FMC s application was
processed do not support a determination that a rate reduction shoul d be
authorized for aroyalty rate reduction for sodi umrecovered fromtailings.

(Answer at 7-8.) BlLMstates that the decision to grant relief only on the
newy mned trona protects the economc interest of the Lhited Sates and
encour ages recovery of additional underground trona, thereby pronoting
devel opnent of the resource. (Answer at 10.) BLMclains that a 40/ 60
split between newy mined and previously mned trona i s an obvi ous break
point for the royalty rate determnation. It further clains that this
royalty relief is only intended to be applicable to the af fected Federal
lands, that is, sections 20 and 28. Id.

[1] The Secretary of the Interior is authorized by 30 US C § 209
(1988) to grant reductions in production royalties. That section reads in
rel evant part:

The Secretary of the Interior, for the purpose of
encouragi ng the greatest ultimate recovery * * * and in the
interest of conservation of natural resources, is authorized to *
* * reduce the rental, or mninumroyalty, or reduce the royalty
on an entire | easehold, or on any tract or portion thereof
segregated for royalty purposes, whenever in his judgnent it is
necessary to do so in order to pronote devel opnent, or whenever
in his judgnent the | eases cannot be successful |y operated under
the terns provided therein.

In Peabody Goal (., 93 IBLA 317, 321, 93 |.D 394, 396 (1986), we
stated that "[t]he ultinate issue in the adjudication of any royalty
reduction request is whether BLMnay properly concl ude, on the basis of
naterial submtted by an appellant, that granting a reduction woul d best
serve the interests of the Gvernnent.” Ve held that 30 US C § 209
(1988), confers upon BLM

[t]he discretionary authority * * * to exercise prudent busi ness
judgnent to accept the alternative that best protects the
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economc interest of the Lhited Sates as ower of the mineral
resource. It necessarily follows that if the circunstances of a
gi ven case do not confront BLMw th such a choi ce, the case
presents no opportunity for BLMto exercise the discretion
conferred by section 209. This conclusion is underscored by the
fact that section 209 requires BLMto nake one of two alternative
threshol d determnations before its discretionary authority can
be invoked: (1) that a reduction "is necessary to pronote

devel oprent, " or (2) "the | eases cannot be successful |y operated
under the terns provided therein.™

Id. at 326-27, 93 1.D at 399-400 (footnote omtted).

The devel opnent scenario proposed by MG and the execution of those
operations wth ultimate recovery of resources that woul d ot herw se be
lost, and the benefits of increased royalties to the Governnent, as
denonstrated in the record before us, are unrefuted by BLM That record
shows, contrary to the assertions of BLM that FMC s proposal and rate
reduction request went to the entire tertiary production operation,

i ncludi ng recovery of unmned trona frompillars, floor and ceiling and
tailings recovery. BLMevaluated FIMC s overal | proposal for tertiary
recovery, including both tailings and unmined trona, as necessary to
pronot e further economc recovery. |In effect, the 1994 Decision was BLMs
busi ness judgnent that the tertiary recovery program proposed by FMC woul d
best serve the economc interests of the Gvernnent. Ve are unable to
find, based on this record, that BLMs 1994 Deci sion was either
unreasonabl e or unauthorized. n the contrary, it appears that the best
economc interests of the Gvernnment woul d have been served had it been
honored. In 1996, wthout consulting Appellant, BLM"clarified" its 1994
Decision and in its 1997 Decision, BLMrevoked the previously approved
portion of the earlier decision applying a royalty rate reduction to the
sodi umrecovered fromthe Federal share of the tailings in the sane nanner
as applied to the sodiumrecovered fromthat portion of the deposit |eft
behi nd during the course of mning.

As further evidence of the actual intent of the 1994 Decision, the
Briefing Summary BLMprepared in 1994 to facilitate its deci si on-naki ng
descri bes the proposed action, addresses the recommendati on of the Wonm ng
Sate Gfice, and provides a recormendation to the Drector. See Exhibit B
to Submi ssion of New y-Cbtai ned Evidence in Support of FMC s SOR (Exhi bi t
B). Sognificant Fndings Nos. 4 and 5 of this docunent clearly state that
BLM understood and intended to apply the royalty rate reduction to all
sodi umproducts recovered fromFMC s tertiary recovery process.
Secifically, Anding 4 states that 60 percent of the resource to which the
royalty rate reduction woul d apply has al ready been recovered in the
tailings solution. FHnding 5 states that the renai nder of the resource to
which the royalty rate reduction woul d apply, 40 percent, "is antici pated
to be recovered frompillars remai ning i n abandoned sections of the nne
that have been sel ected for tailings disposal." 1d. In another section,
the Briefing Sunmary states: "The royalty rate reduction is needed to
provi de the incentive necessary to pronote devel opnent of the sodi um
mneralization in the tailings pond as opposed to construction of other
i npoundnents.” (Exhibit Bat 2.) This evidence nerely corroborates
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the significant evidence presented by Appellant of BLMs intention at the
tine the 1994 Decision issued--an intention simlarly understood by the
Sate of Womng in granting parallel relief.

In Eddl enran Gonmunity Property Trust, 106 | BLA 376, 377 (1989), the
Board recogni zed that BLMnay not take actions that are arbitrary,
capricious, or an abuse of discretion. The Board stated i n Eddl enan t hat

[i]t is incunbent upon BLMto ensure that its decisionis
supported by a rational basis and that such basis is stated in
the witten decision, as well as being denonstrated in the
admni strative record acconpanyi ng the decision. Roger K Qyden,
77 IBLA 4, 7, 90 |.D 481, 483 (1983).

In Qyden, supra, at 7, the Board stated that unless BLMs decision is
supported by a rational basis, "the Departnent is |eft open to the charge
that its actions are arbitrary.” Smlarly, in Mesa Wnd Devel opers Zond
Systens, Inc., 146 | BLA 263 (1998), the Board reversed a BLMdeci si on
because the correspondence between the appel | ant and BLM est abl i shed t hat
BLMhad changed its "interpretation” after the fact. As the Board noted in
Mesa, "[i]t was not until after the conpl etion of the project that BLM
raised its objections. Nor did BLMindicate that Appel | ants were not
carrying out the project in a reasonable nanner." Id. at 270. Ve find the
sane factual circunstance here.

In this case, neither the recovery of sodiumfromtailings or fromthe
previously unmined subsurface "pillars" was economical as an individual
effort. Infact, in 1983 Appel lant was offered a rate reduction to attenpt
to reprocess the sodiumfromthe tailings pond al one. That operation
proved to be uneconomcal. The operation was economical only if the total
product recovered froma conbi ned process was accorded the rate reduction,
because the cost of the new technol ogy and new processing pl ant reduced
Appel lant' s projected earnings significantly. This was recognized in the
Ti pton Menor andum descri bed above and in the Summary Briefing docunent used
by BLMin its 1994 decisional process, further evidenced by the Sate's
interpretation in granting the requested relief fromthe Sate's share of
the royalty after being provided the 1994 Deci si on.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the March 5,
1997, Decision appeal ed fromis reversed and renanded to BLMfor action
consi stent wth this decision.

Janes P. Terry
Admini strative Judge
| concur:

RW Milen
Admini strative Judge
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